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Introduction
This document is a summary for policymakers based éorthcoming report produced by UNEP in
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Mining (ASGM) sector. This report is one of a series that ainimprove understanding of this. | scale Gold Mining (ASGM) o
complex phenomenon. It provides information toiggomakers and other interested stakeholgers \{De|eted; the this

the formalization of this sub-sector of the minegpnomybased on the analysis @xperiences with - - { Deleted
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formalization in Ecuador, Peru, Tanzania, Ugandd Mongolia.’ The goal is to initiate a - -
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» Existing ngning codesn Ecuador, Peru, Tanzania, Uganda and Mongafe, for the most - - [ Deleted: M }

part, ill-adapted for the task of formalizing ASGMt can be successfully adjusted

» Environmental and other legislatiorlevant to miningneeds totake into consideration
potential concerns specific to ASGM;

» Early phase financing is a crucial gap in prelimynimrmalization processes; and

» Despite the many challenges, experience showstlleaASGM sector can transform itself
quickly when the enabling regulatory, economic atiter conditions are created.

I. Formalization as a process

| Formatted: English (U.S.),
/| Do not check spelling or
Formalization is a process that seeks to integrate ASGM into the formal economy. It can only grammar
be successfully achieved if programs and public policy deal with the different dimensions of )
ASGM activities simultaneously-and in an integrated way. ;

/

Legalization isjust one dimension of the process of formalization.

Worldwide, mining tends_to be regulated throughndeltion and protection of property and access
rights for land on which‘mining takes place. ASGHiiaties are, for the most part, not incorporated
into these kinds oformal legal and institutional structures. Even weheecognized, institutions and
laws are typically not well adapted for ASGMn this context, formalization means both develgpin
or adapting miningrand. other lawiisd/or policiesso that it better addresses the challenges of ASGM
(i.e., the legalization“component of formalizatiomnhd generating other enabling conditicasd
requiring aécountability of the sectfar this activity to emerge in the formal economy.

_ - Formatted: No bullets or
Lack of formalization in ASGM is widely considerad a barrier to helping miners reduce the use of | numbering
mercury in their activities.. Reducing mercwge (and improving other environmental aspects of/{Demted; needs ]

ASGM) requirestechnical’assistancend education on low-mercury and mercury-free @gses and -~ (oo™ 4 hat is more

other better environmental management pragtiaesess to credit for better equipmeémit allows | jikely with formalizatior of
these use of these alternative processreans to improve profitsincentives for bettedand - -
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management and stewardstapd more These needs are more likely to be mghefactivity itselfis .+ .| ¢ ajization means to:q

formalized" , L7 develop or adapt mining and
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If formalization is indeed a key factor enablipgiprovements inmercury management and | gdresses the challenges of

minimizing other sociabnd wider environmental problegmASGM communitiesthen policies and, ASGM (legalization), and

actions that lead to formalization of this sectbigugh challengingwill be well rewarded througﬁh\\ generate enabling conditions

avoiding significant health and environment consemes and related financial cobts. WY, | for this activity to emerge in
L the formal economy.
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1. In cases where the sectoeidra-legal (that is, not currently governed by lawr considered

legislation specifically relevant to ASGM within nimng codes, environmental, health and
safety trade, taxand othesupplementalegislationsor

W

ASGM, reform of existing legislation specific to ASGM.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, j

regulations (i.e. environmental management, Iabohﬂd protection trade, and tax, e)c. Most)
countries seeking to better govern mining havetetea unique framework law distinct from, but .
linked to, other related legislation (i.e. enviroemtal protection, workers protectiomade, and tax,
etc.). Anotheroption,is to harmonize various requirements instng laws and regulations by
amending these and providing an underpinning giyattocument to show how they work together
andto guide implementation and enforceme¥thatever the choice, approaches must be coherdnt an

appropriate to the national context.

A. Definition of ASGM activities

It is essential to distinguish between ASGM andepthining activities in law. From a national public
policy perspective and especially for regulatorypmses, a definition is fundamentally important to
distinguish ASGM from other mining activities.

national level, in close collaboration with Iocahlseholders and regional authorities in ASGM areas
and with some level of coordination with internatdly agreed.norms. :

N

Box 1. Considerations for Classifying ASGM Activities

1. Legally recognising the many different forms that ASGM can take is an important tool in deciding
how to regulate the activity, as well as providing some.opportunities for simplification

“Artisanal”, “Family”, “micro”,“small”, and ‘medium" are four categories of classification in use,
but there should be scope for developing a classification system that corresponds to national
situations
Consideration of pre-existing legislation is critical for the definition of the scope of new/reformed
legislation andto avoid gaps, overlaps and duplication in the overall legal framework governing

/
/

B.

Legislators have at their disposal a wide spectafnpolicy instruments to implement effective
governance of mining activities. < The most commonked policy instruments are regulatory,"
(‘command and. control’), but these are generallplied in_combinationwith other measures,
|ncIud|ng economic instruments (market- based |mennts) enforcement mechanisms and sanctlons

//
s

Mining titles and related obligations and rights

i Mining titles and licences

A mining title is the first legal requirement fondertaking any mining activity. Without it, in
principle, it is not possible to mine legally ametefore it is the main legal instrument used tuiate

mining. The mining title defines the rights and ightions of the holder. Key lessons from/
formalization experiences to date include the rieed

Adjust mining titIe regimes to fit ASGM conditiorzmd notjust large- scaIe operations;
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phase.
simultaneously with beneficiation/processing.

licences except whefl) the processing plant reaches a specific siz&pmprocessing is a business |

without any mining extraction activities.

Designatingspecificareas foASG mining activity;

Level of activity (e.g. quantity of ore mined, cgath of tunnelling, etc.)
Duration and renewal of mining titles;

Persons permitted to undertake ASGM activities; and

Transfer of rights and mining titles upgrades.

However, for most ASGM operatiortee exploration and exploitation phases occur/{Demted; execution of ]
# possible, perhaps even desirable from a

{ Deleted: requirements ]
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;" 1|| the mining cycle particular

|| to ASGM operations are
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<#>Linking titleholders to
specific mining operations is
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Box 2. Considerations for Designing Mining Titles or Licences for ASGM

o

N

positive or negative economic impacts on the operations, on the stability of the people that work in the
operations, and on the social fabric of the local communit\A

Designating areas: Reserves or dedicated areas for ASGM in most cases are generally difficult to implement «
because they can be costly and demanding for governments to enforce. In cases where this concept is used,
incorporating the knowledge of the ASGM sector to help in the demarcation is essential. This approach may

prove effective to implement and enforce in communitiesdhat have special territorial rights (e.g.,
indigenous communities). Participation of the community'in the demareation of the area'is essential, as is
the concept of exclusivity for ASGM to operate in the area. Cooperdtion of large-scale mining companies
also is critical in the success implementing designated areas for ASGIV.

. Duration and renewal: Opportunities for renewal of the title is important for mining operations because it <«

mining titles should be encouraged with clear concrete measures: economic incentives, simplified legal
requirements for associations and partnerships, and allowing different business models (e.g, consortium,
joint venture)\ 777777777777777777777777777777777777777777777777777777777777

Linking titleholders to specific mining operations is critical if environmental and social responsibilities
bestowed by the mining titles/licences are to be upheld

Restricting’ASM mining titles to nationals:-may be important to fully realize domestic poverty alleviation
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Box 3. Considerations for Environmental Licences in ASGM

1.

Environmental licences for ASGM should build, to the extent possible, on established environmental
legislation and policy instruments.

Evaluation of the impacts and specific guidelines for addressing them should be required for all categories
of ASGM.

‘Environmental impact assessment (EIA),

management plans, and requirements for attribution of

I
(Formatted: Font: Bold J

\ Comment [U4]: This {'_[5])
[ Formatted: Font: Bold

[ Comment [SEKS5]: WW

| Deleted: many |

- { Comment [SEK6]: C({_NWﬂ
- { Comment [SEK7]: W[ﬁ

U Deleted: Simplification of U

N—

o [| Deleted: e |

ifi. Pollution control, bans and restriction measures

\\\?\ | Comment [US8]:
\ “ Deleted: is valuable |
U Deleted:

—J\—J__




INITIAL DRAFT — NOT FOR CITATION
Effective guidelines and regulations to safeguandker health and safety, and to prevent or minimize
environmental and social impacts are missing frieenmhajority ASGM frameworks
Prescriptive and specific measures (while avoidiregcreation of unwarranted obstacles) are
necessary to clarify obligatiofis Under the UNIDO Global Mercury Project, yearsarcury
research and experlence in the field were constehtllm the document ‘International guidelines on

restrictions. The foIIowmg areas are the most comycontrolled:
« Mercury and cyanide environmental emission andaraimation limits
e Mining in river beds
« Restrictions on technology use
» Explosives.

If appropriately applied, restrictions or guidarare powerful instruments. Yet, some blanket bans
and restr|ct|on*‘ can push artlsanal and small-‘
formal monitoring and enforcement measures, onitﬁgat treafefc;ffte;(lt:flﬁbt]tfsfdrftjdla7 787chcfe7s§ful
restrictions havéseen coupled withassistance and incentive measuresielp miners adapt to the

restrictions without undermining profits 5

Box 4. Considerations for Pollution control, Bans and Restrictions in ASGM

1. Specific mining and environmental frameworks should apply to/ ASGM mining in river beds to prevent
and minimize the environmental impacts that today are a reality.in these very important ecosystems.

2. Knowledge of the use of mercury cyanide should be incorporated into
regulatory guidelines applied to the ASGM context.

3. The regulatory framework should clearly address the requirements for buying, using, and storing
explosives in the context of ASGM.

4. Capacity building in explosives use and storage (including construction for storage) is very important
and should be adapted to thereality of ASGM.

5. ASGM legislation must clearly address, in detail, the requirements for compliance with any
ban/restriction to beapplied, referencing other legislation, i.e. health, environment, where relevant.

6. Any legal ban or restriction on ithe use of technology, methods or processes should be evaluated
carefully in terms of impacts of such restrictions in the sector, including the cost of monitoring and
enforcement-and likely effectiveness of such a ban/restriction.

7. Any ban/restriction should be accompanied by accessible alternatives in terms of the performance,
cost,availability, and technical complexity in use.

order to sell or export gold.These requirements (i.e. certified evaluation ef dold, restrictions on |
guantities to be evaluated) can pose a challengengbhysical distance of ASGM activities from
capitals and create security and cash flow prohléinsse types of overly burdensome licensing,or
authorization requirements for export or sales @fignay incentivize ASGM mining operations to
use as few intermediaries as possible (e.qg., experold directly). Therefdre

V. Rehabilitation and mine closure

Rehabilitation and mine closure is a relative newaafor mining in general and for ASGM in

particular. Generally, obligations, where they gxase not well-implemented. Regulations are often

abstract and tend to default to the process foriumedand large-scale mining. Comprehensive
regulatory guidelines should be provided for cotaign and mining closure based on different
categories of ASGM mining titles.

r—_\/—\/—\/—‘ﬂ/—ﬁ ——
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C. The role of economic instruments

Due to the complex social, political and technicladllenges associated with controlling the ASGM
sector, assistance, incentives and disincentiveshianging behaviours and practices are of mteoest
legislators™ This is a role that economic instruments canrpity fulfil.

D.

All formal mining categories should pay taxes, eifethey are nominal, though there is a sense that
taxation is too complex for the ASGM sector. Twadencies have emerged. In some cases, ASGM
is treated agistanother economic sector with a few minor exceptioimsother cases, countries have
distinguished the ASGM sector from other econoreias and have used regimes similar to taxation
of independent workers. Royalties for the ASGMeewhere they are used, vary from 0.2% to 5%. .

Fiscal regimes

Box 5. Considerations for ASGM Fiscal Regime Design

1. lllegal trade becomes a more attractive prospect as the cost of compliance goes up for stakeholders. N

2. Acrucial issue is the need for regional harmonization, specifically related with fiscal regimes, including W
taxes, royalties and fees among adjacent countries. These measures are some of the most important '
and effective regulatory tools to prevent smuggling.
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ASGM, the Primary Authority is typically the minigtfor mining or mineral exploitation.

Enforcement is essential and its absence is orleeofain causes of high levels of illegality in the
ASGM sector. Government agencies, in their rolgw@ardian of natural resources, mining property
rights, public health and environmental quality, stmensure that mining operations are abiding by~
environmental or social requirements. The genkrek of capacity of government mining and

environmental institutions, aggravated by the heauplic management burden required by the
ASGM sector, affects the central administratiomagh as the provmmal and local Ievéls

This includes mlners associations foremost, ad alarge-scale mining and academia. It is esfigdiey for
marginalized ASGM groups to be positively engageddrmalization plans to lead to the desired goals

Deleted: formalization to
have

Comment [SEK16]: Recom
mendation for addressing this
problem? More resources?
Simplification/less
administrative burden? Both?

{ Deleted: Other essential ]

| Deleted: and should be

incorporated into

Comment [U17]: What is
missing here is the aspect of
corruption. The lack of a
formal sector breeds more
corruption, as the sector
attempts to survive or exists,
other actors then take
advantage of ssm thus bringing
about more corruption.



INITIAL DRAFT — NOT FOR CITATION

Box 6. Considerations for Institutional Roles and Responsibilities in Formalizing ASGM

1. Parliamentary mining commissions are potentially powerful mechanisms to align the various ministries
on how ASGM is viewed and regulated. They also raise awareness of the impacts of this activity.

2. Decentralization of responsibility for ASGM, and the capacity of the local, regional and national
government institutions to deal with ASGM, needs to be addressed with a clear strategy suitable to the
national context.

3.
The results of implementation of the public policy should be monitored.

4. Miner’s associations, large-scale mining representatives and academia should be positively engaged
if formalization is to be successful.

IV. Financing implementation of formalization

While international and national budgetary souraiepublic funding are importarib assist with the
process of formalizatigrmuch less is known about the possibilities favaie sector financing and
mechanisms for channelling resources to the ASCdtbséor the purpose of assisting compliance.

A. Options for public-private cost sharing

N !
N

N

Cost sharing between public and private sectorsdsired to support one-time financing needs for
legislation development and early phase activitteformalization processes, including strategic

planning, institution and relationship building agathering baseline’ informatidhAs such, the key

thrust for early phase financing (i$) increased national budget allocations for ASGitvdies, (2)

diverting some or increasing revenues from fornmdl gnining royalties and tax receigtsassistance
for ASGM formalizationand (3) encouraging large-scale - small-scale partnessas an element of

private sector contributions.

B. The role of credit mechanisms in achieving longer term
financing

Longer term financing for miners themselves is Key continuation of formalization processes;

local credit mechanisms, i.e. microfinance schentatle work has been done to date on the

experience with these schemes in ASGM however.

C. Ethical market initiatives

verifiably ethical processes, that directly or nedtly involve the ASGM sector, include the followi

a) Fairtrade and Fairmined Gold i}
b) Initiative for Responsible Mining Assurance (IRMA)
¢) The Responsible Jewellery Council (RJC).

These initiatives show that the ASGM sector isliike respond well when it has an opportunity and

that it is possible to work in sustainable initie@$ when they are appropriately designed to addhness

particular needs and challenges of the sector. Mery¢he majority of these schemes are new and as

yet unproven.
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The research and analysis undertaken in this répogacks” critical public policy elements and
presents relevant lessons regarding policy impleatien for ASGM based on experiences with
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titles need to be uniquely designed.for ASGM.
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licences, tolocationsoutside of the practical reach of formal monitoriagd enforcement - - { Deleted: regions )
measures, or’into illegal trade of toxic inputsgmid. Thus, the implementation of such
restrictions should be carefully considered, awmeds to beccompanied by technical and

other assistance.for miners to help them comply transition

* Cost sharing between public and private sectofinémce the development of legislati@nd early - | Deleted: <#>Early-phase
phase-implementation initiatives is required topsup both one-time financing needs for early | financing is most likely
phase activities in formalization processes, indgdtrategic planning, institution and relatiomshi sourced from public budgets at

. . . . ; . . . . the national level, as well as,
building and gathering baseline informatiome earliest phases of financing are likely t0 be | yyate co-operations betwee

sourced from public budgets at the national level. large-scale and small-scale

Longer term financing for miners themselves is keycontinuation of formalization processes; | entiies in the sector. {

and indeed access to credit and financial gainldhzeione important outcome of formalization in
this sector.
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This approach may prove effective to implement and enforce in communities that have special territor al
rights (e.g., indigenous communities). Participation of the community in the demarcation of the area is
essential, as is the concept of exclusivity for ASGM to operate in the area
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This should be more nuanced. For artisanal andl scale, this should be kept to individuals orumat
persons. Medium scale on the other hand, you emmbconsidering other legal entities to particgpat
Allowing other business entities to participatesimall-scale mining concerns dilutes and confuses th
tenuous divide between legitimate small-scale nsifi|erm LSM mining pretending to be small-scale.
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Why? Not obvious
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Consider adding some comments (one-two sentencasather numbered item) about the practicality of
each ASGM miner performing a full EIA for their atementioning that these requirements should be
tailored to ASGM conditions.
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What does this phrase mean? Does it mean thaetfuirements should consider the fact that diffesere
and type of operations pose different types of remvnental threats? Different operations pose wdiffe
threats but it is not necessarily a function oEsigor example, river dredging is terribly damagaven for
small dredges. Also small operations of whole amalgamation may use more mercury than larger
operations that perform concentrate amalgamatioklso mines in protected areas can cause large
environmental impacts regardless of size



